
 

 

 

Director, Housing and Infrastructure Policy 
Department of Planning and Environment 
GPO Box 39Sydney 2000 

 

Our Ref:  Z18/345418 
File: CST-100.07.035 
Date: 17 December 2018 

Dear Sir/Madam 

COUNCIL SUBMISSION TO DRAFT AMENDMENT TO THE AFFORDABLE RENTAL HOUSING STATE 
ENVIRONMENTAL PLANNING POLICY (SEPP) 

Thank you for the opportunity to make a submission on this matter. Council raises a number of issues for 
consideration. In particular the proposed changes do not account for the particular circumstances under 
Wollongong Local Environmental Plan 2009 (WLEP2009) as outlined below. Though they may be outside the 
scope of the proposed changes Council is also of the view that the Department should take this opportunity to 
ensure at the aims of the Affordable Rental Housing SEPP (SEPP) can be achieved. In terms of ensuring local 
character is addressed, Council is of the view that where Councils have a Design Review panel (DRP), that 
this panel should be mandatory to assist in this assessment. Finally Council believes that consideration should 
be given to mandatory conditions of consent to ensure that boarding houses continue to achieve the aims of 
the SEPP. 

WLEP2009 and Challenges in Wollongong 

The challenges for many boarding house developments in Wollongong can be summarised as follows: 
· Incompatible bulk and scale, incompatible with local character, 
· Privacy and overshadowing, 
· Increase in noise and disorderly behaviour, and this will also cause a social impact, 
· Parking and traffic impacts, 
· Waste collection, 
· Lack of evidence that they will actually provide affordable housing. 

The proposed changes only appear to apply to the SEPP; however WLP2009 also permits boarding houses 
within R2 zones without restriction on room numbers and this would need to be changed for consistency. The 
main issue arising from this is that WLEP2009 permits residential flat buildings in the R2 zone; therefore under 
clause 29 of the SEPP a proponent can access bonus floor space which would not be consistent with the 
intended effect of the changes to the SEPP. 

Aims of the Affordable Rental Housing  

It is noted from the explanation of intended effect that the SEPP was introduced to increase supply and 
diversity of affordable rental and social housing in NSW. The document also states that the SEPP has been 
instrumental in facilitating the provision of diverse affordable rental housing across NSW. However, there is no 
mechanism in the SEPP which ensures that this form of housing is actually meeting the needs of those the 
SEPP aims to target. 

For example, here is no mechanism in the SEPP which ensures that the development is tied to a particular 
cohort. Arguably there is an inability of consent authorities to impose conditions requiring letting at “affordable 
housing” income requirements. There is no requirement under the SEPP for boarding houses to be restricted 
to occupation as “affordable housing” defined in Clause 6. This is only required by clause 17 for infill affordable 
housing approved under Division 1 or by clause 38 for residential flat buildings approved under Division 5, 
there is no equivalent provision to these clauses in Division 3. As noted below, boarding houses are ‘affordable 
by design’. The LEC has consistently rejected rent-capping conditions for boarding houses on the few 
occasions these have been suggested by councils – for example: Modog Pty Limited v North Sydney Council 
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[2013] NSWLEC 1134 at [95]; Revelop Projects Pty Ltd v Parramatta City Council [2013] NSWLEC 1029 at 
[50]; Prasino P/L v Ashfield Council [2012] NSWLEC 1257.  

In the Wollongong statistical area a maximum rent of $349 per week per room can be charged. The Illawarra 
and Sydney statistical region median income is very similar (Sydney is $50,422 and Illawarra is $49, 454). 
There has also been some media attention on this lately (see attached SMH article) and the market rates 
appear to be out of reach of those most in need. 

The above matters could be addressed if the State Government was of a mind to amend the SEPP to permit 
Councils to impose conditions restricting to occupation as “affordable housing” for a finite period. 

Conditions 

Council currently places conditions of consent on boarding houses so that they continue to achieve the aims of 
the SEPP including operational issues such as plans of management. However, as mentioned above, arguably 
there is an inability of consent authorities to impose such conditions. It appears that Department is of the view 
that that form will create function, insofar as the design will effectively preclude persons who do not fit the 
definition of low and moderate income households from residing there. In other words they are ‘affordable by 
design’ through the compact size of the accommodation, shared recreational and open space facilities, 
restricted car parking and the more flexible but less autonomous tenure arrangements (Occupancy 
Agreements under the Boarding Houses Act rather than residential leases under the Residential Tenancies 
Act). It appears that the Department has deliberately steered away from the type of provision under clause 38 
of the SEPP. However there is no actual evidence that form creates the function to meet the aims of the SEPP 
nor is there any legal mechanism to oblige the building owner to ensure that the aims of the SEPP are 
achieved on an ongoing basis. 

DRP 

Council presently refers all boarding houses to its DRP (established under SEPP65) in relation to clause 30A 
of the SEPP as most applications in the Wollongong area rely on the SEPP for permissibility. This has always 
resulted in positive changes to building design and function without sacrificing yield. Where a Council has a 
formal DRP, consideration should be given to making this process mandatory under clause 30A to assist in 
ensuring that development is compatible with the character of the local area. 

 

 

Please contact me should you require further information. 

This letter is authorised by 

Pier Panozzo 
Manager City Centre & Major Projects 
Wollongong City Council 
Telephone (02) 4227 7111 
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